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L~N

1. 11de VI, ...,..,.. o.IMas Budpt Reconciliation Act of 1993 (the"Bu._ Ad")\ -IIJ'! .'.. rn 10, 1993, ~.Secti~ 3(n) and 332 of the
Coamt-.- Ad of 19M, to ~ve ftamework for the, regulation of
mobile Qdio ltI'ViceI. At,. at' leina, conaress has diJected the COmmission to
commeace a rule ..... to in ,Ie sectioDa aa amended. In addition, the Budget Act
directs the Conmrissioll to iIIue a rule def'inin& the regulatory sta,tus and treatment of
Petsonal Communicatiou Service (JICS) providers.

2. We are issum,tbe iJIatant NQdm gf Pna-' Rule Hapoe (Noti:e) in response to
Congress's mandate. Specifically, ~ our action today, we: seek comment onp~ that
would (1) address the defiDitioDal usues raised by the Budget Act; (2) identify various
services, inclUding PeS, affected by the newlegislaCion and describe the potential regulatory
treatment thereof; and (3) delineate the provisions of Title n of the Communications Act that
will be ~lied to commercial mobile services and those provisions that, within the bounds of
the discretion afforded by Congress, will be forborne.

D. BACKGROUND

A. Summary of Replatory TreatmeDt Provisions of the Budaet Act

3. ,The Budget Act. amends Sections 3(n) and 332 of the Communications Act (the
"Act") to create a comprehensive ftlIUlatory framewOIt for all mobile radio serv;.ces, inclucliq
existing common carrier mobile services, private land mobile services,~ future servi~ such
as PeS. Under revised Section 332, which previously gove~ private land mobile service,
mobile services are classified as either "commercial mobile service" or "private mobile
service. 113 Commercial mobile service providers are treated as common carriers under the
Communications Act, except that the Commissic)n may exempt then). from provisions 'of Title
n other than Sections 201, 202, and 208. Private mobile services are not subject to any
common carrier regulation. Section 332(c)(3) preempts state and local rate and entry regulation
of both commercial and private mobile service, but allows the states to regulate other tenns and
conditions of commercial mobile service. In addition, states may petition for authority to
regulate commercial mobile service rates under circumstances specified by statute.

I Pub. L. No. 103-66, Title VI, § 6002(b), 107 Stat. 312, 392 (1993).

2 47 U.S.C. II 153(n), 332.

,3 For existing private land mobile licensees who fall within the definition of commercial
mobile service, the statute sets forth several. transitional provisions. Specifically, private
licensees providing service prior to August 10, 1993 and private paging licensees on frequencies
allocated as of January 1, 1993 will continue to be tteated as private .mobile service providers
for three years after the date of enactment. Budgtt Act, I 6002(c)(2)(B). Nevertheless, as
discussed at paras. '. 76-78 below, aU reclassified private licensees are immediately subject to the
foreign ownership restrictions imposed on common carriers by Section 310(b) of the
Communications Act, and must file a waiver petition to grandfather existing·foreign ownership
by February 10, 1994.
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B. Replatory Action Required For Implementation

4. The Budget Act requires the Commissi~ to promulptc a variety of regulations to
~ the "teplatory trmment"· provisions contaiDed in the legislation. First, the
Commisaionmust complete arole maki.ng within ·180 days of enactment implementing Section
332 81 it affeCts the Jiceosina of PeS.- Tbis role makinllDUst include a determination pursuant
to SectioIl 332(c)(1)(C) of die state of COIJlPditioIl among comDleIcial moblleservices and the
extent of 11tJc II replation that will be imposed on PeS providers. In addition, the
CoIDmiuion must issue mpJatioDs witbin OlIO year of eaactmeat generally implementing the
•.........., treatment· proviaioDa oftheBud&et Act, includiDa: (1) necessary modifications of
our private Janel mobile Nles, .(2) ft:IUJatiOaa~ that private services reclassified as
comiIlorcial.• 1IlObiJe.• serv.ices and subatafttial1y similar exiItinI comm.on carrier services will be
aubjectto~le technical . iremeots, (3) other repJatioas necessary to implement the
~ to sections 332 and~} of the Communications Act, and (4) provisions necessary
to provide for· an onJerly transition.

m. DISCUSSION

5. The statutory revisions to Sections 332 and 3(n) of the Communications Act require
us to decide and promulpte roles on a variety of issues: (1) How should we interpret and
apply tile statu~ deftDftious of -commercial mobile service;.:Jrivate mobile service"?
(2} Jtow wW existi"l common and private carrier services be c . under these definitions?
(3)Bow willtutore services such as PeS be classified? (4) What degree of TItle II regulation
IboaId be impoeod on commercial mobile services? (5) What transitional measures are
...ury to implelDent these legislative cbanaes?

6. . AlthouIh the Budpt Act establishes different timetables for resolving these issues
as ...thoy.... . .. ~ly to.pcs. and.. as~.y~moblle selVices generally, we believe that many of
~ ..~ are sufficiently . t that they must be addressed comprehensively.
1he;ref()le, we are combining the PeS and non-PCS portions of our proposal into a single
~, .and we intend to solicit comments and promulptc roles on all common issues
within the 18,O-day tUne frame mandated by the legislation for PCS-related decisions.'

4 47 U.S.C.1332(c)(1)(D). This coincides with the Budget Act's mandate that we
compJete our PCS role matin, within 180 days and commence licensing within 270 days of
the date of enactment. S= Budget Act, § 6002(d)(2).

S Buded Act, § 6002(d)(3).

, Specifically, we believe the definitional issues reJatina to repJatory classification should
be .addressed simultaneoualtb~ to all exiItiDI IOI'Vices as well as PCS. We also
propose to addJess 11tle n issues on a comprehensive basis. We reserve the right,
howevor, to doferraolutioll of any or all non-PCS lUUeIuntil after the conclusion of the
initial~of this l'U1e maIdn.. We anticipate tbat the initial Iq)Ort and order required to be
issued in 180 days may be accompanied by a further notice on non-PCS issues not resolved at
that point. As requiml by statute, all transition issues will be decided within one year of
enactment of the legislation. S= Budget Act, I 6002(d)(3).

2



A. IWIIIItlous

7. As nwised by the Budpt Act, Section 332 of the Communications Act, governs
the regulation of all "mobile services" as deIiBed iaSection 3(n) of the Act. The statute divides
all mobile services into two caf.eIOrlea, "COIDDletCiIl mobile service" and "private mobile
service," both of which are defined in section 332(d), and confers power on the Commission
to furtber specify these terms by repIation. We request comment on how these terms should
be intelpreted and, where appropriate, further specitied in our regulations.

1. Mobile Servia(

8. The definition of "mobile service" under revised Section 3(n) is similar to the prior
version of Section 3(n), i&." "mobile service" continues to be defined as a "radio
communication service carried on between mobile stations or receivers and land stations, and
by mobile stations communicatinl among themselves, " and includes "both one-way and two­
way radio communications services." The Budget Act adds two subsections to Section 3(n)
to specify additioual services tbIt are included within this general definition: (1) traditional
private land mobile services, which were previously defined in Section 3(gg) of the Act (now
deleted); and (2) personal communications services, whether licensed in our PeS docket or in
a successor proceeding.

9. The amended Section 3(n) does not appear to substantively change the Act's prior
definition of "mobile service." Instead, the amendment simply clarifies that private land mobile
services and personal communications services are to be included within the geDera1 category
of mobile services for purposes of regulation under Section 332. We tentatively conclude that
the statutory definition is intended to bring all existing mobile services within the ambit of
Section 332. We propose to include within this definition all public mobile services regulated
under Part 22 of our roles, mobile satellite services regulated under Part 25, private land mobile
services (Part 90) mobile marine and aviation services (Parts 80 and 87),7 and personal radio
services (Part 95).' In addition, we intend to treat all personal communications services licensed
under our pfOJl!lsed Part 99 as mobile services. We request comment on this approach.

2. Commercial Mobile Service

10. Section 332(d)(I) provides that a mobile service will be classified as a "commercial
mobile service" if it meets two criteria: the service (1) is "provided for profit," and (2)
makes "interconnected service" available "to the public" or "to such classes of eligible users
as to be effectively available to a substantial portion of the public." "Interconnected service,"
in tum, is defined in Section 332(d)(2) as "service that is interconnected with the public
sw~tched network" or service for which an interconnection request is pending under Section
332(c)(I)(B). The statute expressly requires the Commission to specify "effectively available

7 Most marine and aviation services regulated under Parts 80 and 87 appear to meet the
statutory definition of "mobile service." However, to the extent that marine and aviation
licensees provide fIXed point-to-point service ~, Operational Fixed Station licensees under
Part 80, Subpart L, and Part 87, Subpart P), they would not be included within this definition.

.' Part 95 services consist of General Mobile Radio service, Radio Control Radio Service,
Citizens Band Service, and Interactive Video and Data Service (lVDS). All of these services
appear to meet the definition of mobile service except for IVDS, which is a fIXed service and
therefore beyond the purview of Sections 3(n) and 332.
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to a substantial portion of the public" and to defme "interconnected" and "public switched
netwoIt." We request. comment on how the various elements of "commercial mobile service"
sbou1d be defined or interpreted.

a. Seryice provided for profit

11. The first element of the dermiOOn of "commercial mobile service" is that the
service must be "for profit."9 The legislative history does not discuss this element, but we
believe this language IS intended to broadly distinguish between those mobile radio licensees
who seek to provide mobile radio service on a for-profit basis to customers and those licensees
who do not. Thus, government and non-profit public safety services10 would be outside the
scope of the commercial mobile service definition. Similarly, businesses that operate mobile
radio systems so~ly for their own private, internal use would not be considered to be providing
mobile radio services to customers for profit.

12. We seek to adopt roles dult reflect this basic distinction betw~n for-profit and
non-profit services. Thus, we seek comment on when a mobile service that is offered by a
licemee to customers would be. considered a for-profit service for purposes of Section 332(d).
For example, we seek comment on whether the for-profit test should be based on whether the
service as a whole is offered on a commercial basis, as that tenn is used in Part 90 of our
roles. Under this approach, a commercial service provider, as that tenn is used in Part 90,
mipt. be classified as a "for-profit" service even if it contended that the "interconnected"
portion of its service was being offered on a no.n-profit basis. We also seek comment on
whether a licensee who operates a system for internal use but also makes excess capacity
available on •a for-profit basis should be deemed to be providing for-profit service to that
extent.I.I . '

,~13~Fina1ly, we request comment on how the "for-profit" test should be applied to
~ 'systems currenUyoperating under Part 90.12 One approach would be to treat such
systems·as not-for-profit so long as service is provided on a sbared-cost basis, with no licensee
~ng or obtaining a profit from the service. 'Ibis ~roach is arguabl, consistent with the
language of revised Section 3(n), which provides that private" commumcations systems may

, 47 U.S.C. § 332(d)(I).

10 We note that some services in the Special Emergency Radio Service are offered to
public safety entities by licensees on a for-profit basis. ~ discussion below at para. 35 n. 46.

. II Under our current roles, private land mobile licensees may share facilities that they use
intemally with other users on a for-profit, private carrier basis. 47 CPR § 90.179. However,
licensees may only sell capacity to users who are themselves eligible to obtain a license in the
service category m question. 47 CPR § 90.179(a). See eeneraUY Re.port and Order, PR
Docket 89-45, 6 FCC Red 542 (1991). See also discussion at para. 25 below.

12 Shared systems involve either an arrangement where the licensee'offers excess capacity
to unlicensed eligible users or where each user of the licensed facilities is individually licensed.
~ MeJ11ODl1dum OPinion and Order, Docket No. 18921,93 FCC 2d 1127 (1983).
The latter type of system, commonly referred to as "multiple-licensed" systems, takes the form
of either non-profit cooperatives, where system costs are equally divided among all licensed
users, or so-called "community repeaters," where one of the system licensees or an unlicensed
third party manages the system for the other licensed users.
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be licenIed 08 an "individual, coopIl'Itive, or muIdpIe basis. "13 A related issue raised under
this approaeIl is whedler parties to • ....,.ofit COIt-1IIariDg arrangement could employ a for­
profit -'ty to man. the sy"'. UIIder Sect_ 90.179 of our nales, a sharing arrangement
u coaskIered "for_profit" only wawm, a &'-0 profits from the ~ement. The fees charged
by a third-party manager are u.ted as a east to be sbaRld by the licensed users, and do not
reader ~ arrangement for-profit. We ftKI'lest comment on whether to continue using this
approach in determining what services are for-profit under Section 332(d)(l). We also request
comment regarding whether a for-profit system manager should be regulated as a commercial
mobile service provider under this approach.

b. InterconWed service

14. The second element of the defInition of "commereial mobile service" provides that
"intereonnected service" must be available. 14 "Interconnected service," in tum, is defmed as
service that is "interconnected with the PJ:blic switched network" or "service for which a request
for intereonnection is pending . • . . ,,15 Congress bas. required the Commission to defme
"interconnected" and "public switched network" through the nile maJdng process. Accordingly,
we seek comment on how interested parties would define both these terms.

15. Front the legislative history, it appears that Congress intended by use of the term
"interconnected service" to distinguish between those communications systems that are
physi.cally interconnected with the network and those systems that are not only intereonnected
but that also make intel'C()DllCCted service available. The Conference ~rt notes that under
the language of the Senate version of Section 332, which was substantially adopted by the
Conference Committee, "interconnected service must be broadly available," whereas the
proposed House version would simply have required that only "one aspect" of the service be
mtereonnected.16

16. We could interpret this to mean that in order for a particular service offering to
be considered "intereonnected service," intereonnected service must be offered· at the end user
level,1&.., the service must provide subscribers to mobile radio service with the· ability to
directly control access to the public switched network for purposes of sending or receiving
messages to or from points on the network. Thus, a service that does not allow the subscriber
directly to access the network may not be "interconnected service" even though the service
provider may otherwise use the facilities of the public switched network. Another explanation
of the distinction between "intereonnection" and "intereonnected service" could be that Congress
was concerned that certain "private line" type services might intereonnect with and use facilities
of the public switched network, but that a subscriber would be able to send or receive messages
only between limited points in the network. Under this interpretation, these services would not
constitute intereonnected service, but a service that allows a subscriber to send or receive
messages over the public switched network would constitute an intereonnected service.
Commenters are asked to discuss these interpretations, as well as those types of service likely
to be included or excluded by them.

13 47 U.S.C. § 153(n)(2).

14 47 U.S.C. § 332(d)(1).

15 47 U.S.C·. § 332(d)(2).

. 16 H.R. Rep. No. 102-213, 103rd Cong., 1st Sess. (1993) ("Conference Report"), at 496.
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17. We also seek comment on the dep'ee to which prior COmmiss.ion precedent
concerning inte.rcomlectio may be helpful in defiDiDc the term "inten:onnected." In light of
our statutory obHptionto define this term by reauJation, we believe it is appropriate to examine
our use of tbeIe terms in other contexts. We pt'OVicIe two examples of this approach and solicit
comment on the efticacy of each. COJllll1CDters are also invited to suggest any new definitions
that in their view are more appropriate.

18. In the context of cellular service, the Commission has defined "physical
interconnection" under Part 22 of our roles: .

The term "physical interconnection" refers to the facilities'
connection (by wire, microwave or other technologies) between
the end office of a JandIine network and the mobile telephone
switehinC office (MTSO) of a cellular network or the hardware
or software, located within a carrier's central office, which is
necessary to provide interconnection.17

Guidance on the JIlCInina of interconnection can also be obtained from Internatjma1 $*lUtesx.' anWeo,l' in wllich the Commission barred international communications satellites
systems competing with Ia1dsat from interconoectinc "directly or indirectly" with any public
sWitched messap network. In that decision, the Commission specifically prohibited competing
satelJiJe systems from intercoDDectiDc throop a private branch exclJance (PBX) or by the
manuaJinterconnectioD of a switchboard opemtor or if a data citcuit "terminates in a computer
thai can store and process the data and su6sequently retransmit it over that network. "It Thus,
in this context, the Comnrission found these types of links to the public switched network to
constitute interconnection with the public swite1ied message network.

19. The CommiJsion has also decided that current Part 22 providers are co-carriers to
local exchanee .coDlplDiesbecause t!eY are Jel1Crally engaged m the provision of local,
intra..., exchange telephone service.» Therefore, we request comments on whetber a carrier
tbat intercoanects with a 00IDIJleIdal mobile service provider necessarily offers inten:onnected
soryice because its~ would be transnritted between its system and the rest of the public
switched network. This iDteIpIaItion would be consistent with a focus on the service being
offered because the mobile service· would offer customers an opportunity to contact anyone in
the public switched network even if the service provider did not control any switching function.

20. We have also addressed the issue of interconnection of private land mobile services
under Part 90 of our roles. In the private land mobile context, our rules define intetmnnection
as "[c]onnection ... with the facilities of the public switched telephone network to permit the

17 Need T=~~n~~on for Radjo Common Carriers, 2 FCC Red 2910,2918
n.27 (1987) ("__._ _ ----' _").

II Report and· otdw,· Bstablisbment of Satellite SIstems ProvidinC International
Communications, CC Docket 84-1299,101 FCC 2d 1046 (198~), teCQn., Memoqndum Opinion·
aod Order, 61 Rad. Reg. 2d (P&F) 649 (1986), further teCQn., 1 FCC Red 439.

19 !da., 101 FCC 2d at 1101.

~ Interconnectjon Order, 2 FCC Red at 2913.
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tAs r i.. of _r 'r or ....... betwem poiats in the telephone network and private land
............2l tII*'''' dIfiai&ion, private land mobile licensees that use public
..tet nI fIdItieI....,1or i ••II"~~, such as ·dial-up" circuits for transmitter
a.1"', __ oaSR tII.td to .........eelect.zz 1he key to this definition, as interpreted,
is tile prIIIIc IWitdtod telephoDe network (PSTN) is under the exclusive
ceM*oI ef tbe lie.- IUblcribers are permitted to routinely access the PSTN. If
the Iiccucc ... cIiftIct, Mal-dlDo access to the PSTN, but the subscriber cannot obtain such
accesa, die .-vice offeted to the aubscriber may not be considered interconnected service.:ZS

21. 'IbD ........ to iIUroonnection deacribedabove have particularly important
~for our.~ clMaification of "store-and-forward· services, such as paging
services. In most PIIinI systems, UDlike two-way services, there is no "real-time" link through
the telei**Deltwort between the IeIlder and the receiver of the paging message. Instead, the
sender typicaDy provides the meaaae to the paainl operator by using a conventional telephone
line, after which the operator "stores and forwards" the information, either manually or by
computer, for sublequeot radio tnDunission at a time within the licensee's sole control. Under
the 1IItIJII& rationale described above, store-and-forward could be considered a form of
intelconDected service because the customer can ftlCeive a message from any subscriber to the
public switched network." On the other band, the Private Radio Bureau has applied a policy
to private carrier P'P!f that distinguishes store-and-forward service from interconnected
service, although this policy has Dot been explicitlY addressed by the Commission.:ZS Under this

11 47 CPR § 90.7.

22 Ida.

:zs ~ In Ie Data Com, 104 FCC 2d 1311, 1312-15 (1986). In Data Com, we found
that no interconnection was involved in a communications system where callers wishing to
page subscribers placed a call through the PSTN to an answering service which then relayed
the message to the intended recipient by activating the Data Com transmitter through a private
radio frequency link. We held that because there was no direct connection between the Data
Com transmitter and the PS1N, the caller could never activate the transmitter from a position
in the PSTN, and Data Com system was therefore Dot providing interconnected service.

:u ~ para. 18 above.

:zs Other than in Data Com, where we held that relaying of paging messages by an
answering service was not interconnection, our prior cues involving private paging service
have turned on whether the licensee was operating a shared-use system that would subject it
to the interconnection prohibition contained in the prior version of Section 332. See· e.I., ID
m.AImlicatiORS ofMiJlicnm~ ~~~~ Ipc., 65 RR 2d 235,237-239
(1983):atrd sub nom. TeloCiliNiWOikj)fAm;;;i(iV:FCC, 761 F.2d 763 (198S) (because
private carrier paging system is not shared by authorized users, interconnection restriction does
not apply). In many instances, however, a PS1N-based caller seeking to send a paging message
through a licensee-operated store-and-forward computer relay (as was the case in MiJJicom)
arguably has no more control over the transmission of the message than a caller seeking to send
a message through a licensee-operated answering Service (as was the case in Data Com). Thus,
the Private Radio Bureau's view has been that the two fact situations are indi~ishable as
far as interconnection is concerned. On the other hand, we have also authorized pnvate paging
licensees to provide "direct access" paging service, which enables a PSTN-based caller to
activate the paging transmitter directly from a touch-tone telephone, and therefore could
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iDteJpI~n, the use of the teIephoDe network by a~ who does nOt control the
traDUD1QJOD of the radio DleSIIF IS analoaous to an ordinary business call to the licensee,
wbere the te1ephone link ceases before the message is sent to the subscriber. We request
comment on which. of these approaches to store-and-forward should be applied under the
statute, or whether there are other alternatives that we should consider.

c. Public switched network

22. We seek comment on how we should define "public switched network." In
geaerai, we have used the similar term "public switched telephone network" or "PSTN" to
refer to the local and· interexchange common camer switched network, whether by wire or
ndiO.26 Although the final statute uses the term "public switched network," we note that the
Bouse version· of the 1eIisIation used the term ·public switched telephone network," and that
the Conferettee Report does not note any material difference between the two terms. We seek
~eat on whether our traditional inteIpretation of the term "public switched telephone
network" should be applied to the statute. Alternatively, we seek comment on whethereonaress intended this ele.ment of the statutory test to encom~ more than the traditional
Detwblkpl'OVided by local exchange and interexchange carriers. rt

23. The statutory definition of "commercial mobile service" requires that interconnected
service be made available "to the public or to such classes of eligible users as to be effectively
available to a substantial portion of the public."21 This criterion would appear to be met by any
interconnected service that is offered to the public without restriction, as existing common
carrier services are offered. In addition, however, the reference to "classes of eligible users,"
as weD as other provisions of the statute and legislative history, make clear that Congress
intended to include some existing private services within the scope of its definition even if they
are not offered to the general public without restriction.

24. We request comment on the revised standaId, and particularly on what types of
services should be deemed "effectively available to a substantial portion of the public II even
tho.ugh they are not offered to the general public without restriction, i&., they include some

arguably be distinguished from Data Com. ~,~, Report and Order, PR Docket 86-335,
2 FCC Red 2379 (1987). We therefore seek comment on whether our view of what constitutes
interconnected service should be affected by the particular store-and-forward technology used
by the service provider.

26 For example, in discussing former Section 332(c)(I) of the Act, we have used the term
"public switched telephone network" interchangeably with the phrase "telephone exchange or
interconnection facility" used in the prior statute. ~, u.., MemQrandum Opinion and Order,
Docket No. 20846, 53 RR 2d 1469, 1470-1473 (1983). The term encompasses both wireline
and wireless facilities of exchanF and interexchange carriers. ~,~, Report and Order,
Basic Bxchange Telecommunications Radio Service, 3 FCC Red 214, 217 (1988) (BETRS will
provide wireless extension of intrastate basic exchange service in remote areas).

rt ~ discussion at para. 19 above.

21 47 U.S.C. § 332(d)(I).
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~.~. o.e appft1ICb is to tnlIt services as "effectively available" regardless
of eJi&ibUity Imtitatioaa 10 IoIw • IUCh services are available to a large sector of the public.
For example, our Specialized Mobile Radio and private carrier paging eligibility rules, which
define all penons and entities except foreign governments and their representatives as eligible
users,19 appear to impose virtually no practical limit on the public availability of the service.

25. On the other baDd, many private land mobile services targeted to specific
businesses, industries, or user groups U, utilities, railroads, taxi companies) are arguably
not intended for use by the public or even a "substantial portion" of the public. In the
proposed House version of Section 332(d), "commercial mobile service" was defmed in
relevant part as service available to "broad classes of eligible users." The Conference Report
notes that the word "broad" was deleted from this definition to ensure that "commercial mobile
service" would encompass services offered to "broad or~ classes of users so as to be
effectively available to a substantial. portion of the public. ti This does not necessarily mean,
however, that all services offered to "narrow l

' classes of users would be considered to meet this
test. Instead, Congress arguably could have removed the reference to "broad" classes so that
the sole issue in the case of all limited-eligibility services would be whether service is
effectively available to a "substantial portion of the public. II We seek comment, therefore, on
whether we should draw a distinction between limited-eligibility services that are, as a practical
matter, available to a substantial portion of the public and such services that are offered to
small or specialized user groups.'

26. We also seek comment on whether system capacity should be a factor in
determining whether a service is "effectively available to a substantial portion of the public.
For example, while our SMR roles impose minimal limits on user eligibility, a traditional SMR
z:m typicalll bas a capacity of no more than 70 to 100 users per channel.. If we were to

nnine publiC availability based on user eligibility alone, such limitations on system capacity
would be unmaterial. As a practical matter, however, the limit on the number of possible
users requires many of these systems to offer highly specialized services tailored to the
particular needs of small groups of subscribers. Historically, these systems have operated as
private services because our private radio rules afford the flexibility needed to provide such
service. 32 If we deem these services to be "effectively available" to the public, and therefore
commercial mobile services, the issue arises whether this flexibility can be maintained. At the
same time, if we consider low-eapacity private systems not to be "effectively available," this
could possibly require similar treatment of small common carrier mobile radio systems that also
have very limited capacity. We note that while low capacity may constitute a significant limit

19 ~ 47 CFR §§ 90.115, 90.603.

30 Conference Report at 496 (emphasis added).

31 This does not necessarily mean a service provider could avoid offering "public" service
merely by offering IIcustomized" service. We seek comment on whether, if service is offered
to the public or a substantial portion of the public, it would be "public" service within the
meaning of Section 332(d)(I) regardless of whether it is offered indiscriminately or through
individualized negotiation.

32 For the most part, these traditional SMRs developed as an alternative for customers
who would otherWise have to construct their own internal private systems to meet their mobile
radio needs. See BJ1eraUy, Second Report and Order, Docket 18262, 46 FCC 2d 752 (1974)
(subsequent history omitted).
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on the public availability of private mobile services, it has not been a factor in deciding the
regulatory treatment o( common carrier mobile services." We seek comment on these
altematives.

27. Sbnilarly, we request comment on the possible impact of service area size and
location on the public aVailability of mobile service. Although this issue is unlikely to affect
the vast majority of mobile services, which are offered throughout standard local or regional
service areas such as MSAs, RSAs, BTAs, or MTAs. it is also possible that mobile service=.' could seek to serve customers in much smaller areas, such as individual office

• or~g centers. If such services emerge, one approach would be to treat them
as effectively available to the public without regard to service area so long as they are genen.1ly
available. Bvery service area has some geographic boundary, but if that area is Open to the
public and anyone can get service, there is no limitation on eligible users.34 Alternatively, we
could determine that highly IOQIU"«I service is not "public" service if it will be 1imited to a
small number of users at any one time or if public access to the area is restricted. We seek
comment on these alternatives.

3. PriYate Mobile Service

28. Section 332(d)(3) defmes "private mobile service" as any mobile service that is
nota commercial mobile service ~as defined by Section 332(d)(I» or the "functional equivalent
ofa commercial mobile service. " The reference to "functional equivalence" was added to the
legislation in conference, although it had not been included in either the House or Senate
proposed version of Section 332(d)(3). The Conference Report states that the language was
amended to make clear that the term "private mobile service" "includes neither a commercial
mobile service nor the functional equivalent of a commercial mobile service, as specified by
tepIation by the Commission."36 As an example, the Report states that the Commission could
determine that an interconnected service offered to the public is not "functionally equivalentII

if it does not employ frequency reuse (or similar means of augmenting channel capacity) and
does not provide service throughout a standard metropolitan statistical area or IIsimilar wide
geographic area. "37

29. We request comment on how mobile services should be classified under this
definition of "private mobile service." Based on the statutory language and the legislative
history, we believe that more than one approach is possible. Under one intetpretation, a
mobile service would be classified as private if (1) it fails to meet the statutory definition of
a commercial mobile service, or (2) it is not the functional equivalent of a commercial mobile
service. Thus, a service that fell within the lmmll defInition of a commercial mobile service

" Our common carrier roles contain no minimum requirements for system capacity.
However, a small system must make its capacity available in a manner that does not
unreasonably discriminate.

34 For example, a paging service made available only in a shopping center could arguably
be available lito the public" within the shopping center. .

. 35 47 U.S.C. § 332(d)(3).

36 Conference Report at 496.

37 kh
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could ........ lie dn••••• ,.. if we determined that it was DOt functi9MJly
equivUeat. TIle 'a u would be to oxpand, to a limited degree,
the ,.... • lull II fill _sa.. tIIIt would be cJusified as private as opposed to
COIDIMIdal "Ie..-.

30. 'NJ ..... ilQ. "'y ....... by the~ and Jecislative history of
seea- 332(4)(3). Ia'"__ propoeed venions of this section, the House aad Seaate
agreedtbat ll~iallDClbile.mcell should be mecifically defined and that any mobile
service failing to meet this defiDitioIl would be cJass1fiect as rivate." In amending Section
332(d)(3) to include the llfuDCtioDaJequivaleacell test, the ~erence Committee uDlIAhly did
DOt cbaDF this buic statutory sttueture or modify the definition of commercial ~service
in 8ection332(d)(1). Insteld, the committee could be viewed as baviDa added a sepamte basis
for claaifying services as private, and included in the Conference Report a speCific.eumple
of a service meeting the titen1 defiDition of a commercial mobile service. that nevertheless
might not be functionall1 equivalent. 'Ibis could be interpreted to support a broader, more
flexible definition of IIpnvate mobile service. II We request comment on this interpretation.

31. Another ft'!IttinI of the 1eIis1Ition arpably supported by the language and.
legialative history would provide that private mobile service does not include any mobile
service that (1) fits the defiDitioo of a commercial mobile service, or (2) is the functional
equivalent of a commercial mobile service. Under this altemllive intorpretation, a mobile
service that did not squarely meet the statutory test for a COJDJDeICiaI mobile service could still
be cJusified as a commercial IDObiIe service if we determiDed that it was a llfunctioul
equivalent." The Conference Report arguably~. this interpretation, as it states that the
Conference Committee ameodec:l the definition ofprivate mobile service to "mab clear that the
term includes neitlw a commercialmobiJe service _ the fuoctiollli equivalent of a
commercial mobile service, as specified by repJation by the Commission.·" 'Ibis
interpretation also arguably comporta with the view that functioaally similar services should be
subject to the same regulatory requirements. We seek comment on this alternative
intelpretation.

32. We also request comment on wbat specific standuds we should use to determine
whether a given mobile service. is the functiDDal equivalent of a. commercial. mobile service.
Conpss left to the Commissiml the specification of the functional equivalent of a commercial
mobile service. The Conference Report, however, provides an example of a situation where
the Commission can decide a service is not the functional equivalent of a commercial mobile
service. The Conference Report states:

The Commission may determine, for instance, that a mobile
service offered to the public and interconnected with the public
switched network is not the functional equivalent of a commercial
mobile service if it is provided over a system that, either
individually or u part of a network of systems or licensees, does
not employ frequency or channel reuse or its equivalent (or any
other techniques for augmenting the number of channels of

. 31 Id.. at 495-496. The Conference Report notes that the proposed House venion of Section
332 defined private mobile service as "anything that does not fall under commercial mobile
service," and that the proposed Senate dermition was "virtually identical. "

39 Id.a. at 496 (emphasis added).
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coau..llblion..available for such mobile service) and does
DOt... IeIVice available throuJdlout a stIDdanI ~litaIl
.....1ticaI _or odaer similar wide pographic ua.40

TIIiJ.· exaDlp..... Ie. •.. , .... to .pllasire. the fuDctioDiDI.·.' . ojof the mobile service. Th.us, whether a
avice. would tie ·CODIicIIrecl· the fuactioaaI equivalent of a commercial mobile service could
tum OIl 1'1.....~I fftIqueBcy or dwnnelllJUle aDd makes aervice available throughout
a~~ ItatiadCal area or otberwide geopIpbic &!ea. We seek comment on
tIIIa idIetpncation.

33. TIle.~ bu previouIly used a functioDal. equivalmcy tat· to determine
1'1""" • COIDIDOIlClltier UDI'eIIOIIabIy dilcrimiMttd iA its cbaqes for 6ke communication
~.et In... COi*xt, the.teat for JikeBesa focu_ onwbetber services are different in
....~ fUacIiobal ftIIIPICl·G 'lbetest MCIUiftls the Commiaaion to examine both the nature
of tile~ ... ea..... peroeptioIl of the functiooal equivalency of those services.43

.~per~ it die IbicbpiD of this teat.44 Wereqaest COIDIIIeJIt OIl whether the

~~-=~e~~~;,~=
.....~.....•.-d... ve"..a.... 111....•.for defJBiDa tile fuDCtional equivalait of a commereial mobile service.
~, we seek com.. on wfaed.o, iDsteadof adopting generall11les regarding the test to
be .... in tbia CODtoXt, we should leave the issue of fuDCtioDal equivalence to case-by-ease (or
pedIIpI8OtVicHysorvice) definition.

.B. ~.a-atlaatloD", EdId... Serrias

·34. TIle .1Jud&et J\ct mquims UI to examine the regulatory status of all existing mobile
..... 1lDdertile ......,. defiDitioDa dilcuued above. We tIaorefore seek comment on which""na.~ .~ will become COIDIJleldal mobile services and which will become
~1IlObiIe'sotVices UDder section 332(d). In particular, we seek comment on the degree
towbich tile new defiDidons reqube existing private services to be reclassified as commereial
IIlobDe IOl'Vicea and OIl whether existing common carriers may be reclassified as private.

401d"

eta. AT&T CommUIlieationa,.~ to Tariff F.C.C. No. 12, CC Docket No. 87­
S68, YftIggglyap~ epd QuWOD J.mrw!d, 6 FCC Red 7039 (1991), affinned,

_?~~.~9J.i.?~<if(t~i/i'882~;
r-----UL~c?J. y. FCC, F.2d 133 (D.C. Cir. 1980); Western Union
wVa~:S68 F.2d 1012 (2d' Cir. 1977), cert. dMied, 436 U.S. 944 (1978);

AlMdran TmsldDI AMoc· y. FCC, 377F.2d 121 (D.C. Cir. 1966), cert. denied, 386 U.S. 943
(1967). .

a Ad Hoc ToIOQQ1ImuDirJdgg J1IorI Comm., 680 F.2d at 795.

• ~tiyo Tt'eDnmv*'tion' Aag;., slip ope at S.

·44 Ad Hoc Tokmmmuniptim. J1IorI Comm., 680 F.2d at 796.

12



1. .. Nt• •1IrYirG
3S. IB S De .... aclusion of DOt-for-profit services from the statutory

detWtioIl of co qIf.' mobile ~, we propose to classify all existing private non­
~~ • pri~ ....... services under Section 332(d)(3). Our Rules have
dcftt.d a ROIl-eG1 .KiIl moIIIIe system u one "that will be used only for a licensee's
inteIaI UIe•.., . 1IdI ~t, public safety,46 and non-eommercial land mobile
services under Put 90, private mobile marine and aviation services under Parts 80 and 87,47
and personal mobile radio services under Part 95.

36. With tespect to existina for-profit services regulated under Part. 90, classification
will depend on whether sucb servkes are providing "interconnected service" to the public or
a "substantial portion of the public," as defmed above. We seek oommenton how this test
will affect the classification of our existing SMR. services. In general, we believe that wide­
area SMR service should be considered available to a "substantial portion of the ~blic" and
therefore cla$sified as commercial mobile service unless the particular service IS otherwise
excludable from the commercial mobile service definition. On the other hand, we request
comment on whether we should classify as private mobile services d10se SMRs that do not
offer wide-area service or do DOt employ frequency reuse to increase their capacity ~, most
traditional dispatch systems), on the grounds that such services are not available to a
"substantial portion of the public" or that, under one possible interpretation of the statute
discussed above, they· are not the "functional equivalent" of commercial mobile service.

37. If we treat wide-area SMRs as available to a substantial portion of the public, both
existing wide-area SMRsand oeoding proposals for expanded wide-area SMR service could be
affected. For example, at 220 MHz, we are currently licensing both commercial nationwide
systems, many of which are likely to provide for-profit interconnected service, and non­
colIlmercial systems, to be used for the primary purpose of meeting licensees' internal
communications needs.48 We seek comment on whether for-profit interconnected selVices
provided by 220 MHz licensees should be classified as commercial mobile service and non­
commercial services classified. as private. We also have pending two proceedings that would
enable applicants for SMR frequencies at 800 and 900 MHz to obtain a single license to

45 47 C.F.R. § 90.717.

46 As discussed in note 10 above, some Special Emergency Radio SelVices are offered to
public safety entities by licensees on a for-profit basis. We seek comment on whether these
services, like non-profit public safety selVices, should generally be classified as private mobile
selVices on the grounds that they do not make service available to the public or a substantial
portion of the public.

47 Public coast station licensees, who are regulated under Part 80, Subpart J, as common
carriers, would be classified as commercial mobile service providers.

48 ~Memorandum Opinion and Order, PR Docket No. 89-552, 7 FCC Red 4484 (1992),
recon. denied, 8 FCC Red 4161 (1993). In addition, some local 220 MHz licensees may
combine frequencies to offer commercial interconnected service on a regional basis.
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~ wide-area service.4f If we detennine ~t. issuing wide-area ~censes is in the public
interest, we expect moat such IiceDseeato provIde. interconnected servIce over large areas to a
larp sepnent of the pablic. We seek comment on whether such services should be classified
as c:ommereial mobile service.

38. Tbcre may be instances, however, where wide area licensees provide non­
intercoDDected service or do not serve a substantial portion of the pubUc. For example, a
service provider could offer a wireless service that is entUely separate from the public SWItched
Detwodc.5O We seek COIDJIleDt OIl whether such a service should be classified as private or
whether, uDder an altemltive interpnItation of the statute diacuNedabove, it could be
considered a f\mdioDal oquivaIent of COIDIDeICial mobile'service even though DO intercoDaection
is involved.51 Other. wide-area service providers may devote the majority of their system.
~ to .traditicmal clist*h service or service to speciaJiRd user groups such as railroads,
utilities, or the tnaeking !Jldustr')'.52 We seek comment on whether such services should be
classified as' private mobile se~

39. We also~ COIDIIleDt on. the regulltory treItmeDt of private carrier pqing
(PCP) services UDder~ new stamte. In our view, these services are gencnlly provided for
profit IDd widlout sipificant restrictions OIl eligibility, service area, ·or capacity. Whether
PcPs Ibou1d be classified as c:ommereial mobile services therefore will depend on whether
they are providing intereonneetedscrvice, or, UDder one interpmation discussed above, whether
they are thewfunctional equivalentwof a commercial mobile service.53 If we conclude that
wstom-and·forwardwsystems do not meet either of these criteria, we expect to classify most
PCP systems as private mobile service. If we conclude that store-aDd-forward constitutes a
form Of interconnected service or that it should be deemed a functional equivalent, most pcp

... SIc FjgtJe;am1 Uld 0Jd0r Md furtlJor NQtice of Ptqged Rule Nakjnl, PR Docket
89·SS3, 8 FCC 1Cd'r469(1993) (proposal to assign 200 channels in a mixture of nationwide,
rePonal,1Dd localliceoses); N9IPotlmllW&' RuS Napnl, PR Docket 93-144, 8 FCC Red
3950 (1993) (proposal to create Expanded Mobile Service Provider category on 800 MHz SMR
channels for provision of service to BrAs or MTAs).

50 RAM Mobile Data, for example, is currentlyo~a wide-area data service at 900
MHz that is not physically interconnected with the public switched telephone networlc.

Sl Another~sal would .permit licensees of Automatic Vehicle Monitoring
(AVM) systems to . • location services to Part 90· eJ.iaibles, individuals, and the Federal
JOVernment on a for-profit basis. k!G Nodce of Prspsed Rule NapPI, PIt Docket 93-61, 8
FCC Red 2502 (1993)~ AVM systems locate and monitor the status of mobile units by means
of radio transmission to and from central control points. Assuming we allow for-profit AVM
~s, we request comment on how such systems should be classified based on the factors

ssed in this Notice.

52 Part 90 of our rules currently includes examples of services dedicated to defined user
lfOUPS,including utilities, on compBftieI, manufacturers, railroads, and' taxicab companies.
8o;&enerally Part 90, Subpart D (Industrial Radio Services) and Subpart B (Land
Trinsportation Radio Services). Commenten are encouraged to address the regulatory
classification of these categories oa a serviee-by-service basis.

53 1bis same, analy$is must be applied to common carrier paging systems as well. ~
para. 41 below. .
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systems would be classifaed II COID8lOIcial mobile services.~ We request comment on these
alternatives.

40. AuumiDI that ....... private Iud mobile services lie reclassifted II
COIDIDeICial mobile services" odIon lie not, we IDUIt address bow commereial and private
mobile services would co-exiJl 011 MMI80D frequeociea.55 While we have traditionally usiped
private and common carrier IeI'ViceI to IepII'Ite frequency binds, we believe that attempting
to IepII'Ite our~ private Iud mobile banda into ...... allocations for commereialucl .
private services w . be imImlcdcal.. met unnecallry. Instead, we prefer to afford licensees.
on existing private land mobile~ the flexibility to rovide either commercial or
private service II defined by our rules.Jt One alternative wouJbe to classify these licensees
as either commercial or pnvate mobile service providers based on their primary use of the
spectlUm. Another alternative would be to give liceasees the option to provide both
commercial and private service under a single.license, imposing the appropriate classification
and J'CIldation on each type of service provided. We..comment on the implications of each
of these alternatives, ana on any other possible approaches to this issue.

2. Bxistine Commn Carrier seMces

a. TotpIIriaJ. wyices

. 41. We also request COIIUDent on how ex.iltilll common carrier services. should be
clusifled under revised Section 332. In our view, exiItinI common carrier mobile services that
provide interconnected radiotelephone service to the public (u.., cellular). will geDera1ly be
classified as commereial mobile services. I>ependi.nJ upon how we resolve certain definitional
issues, however, it is possible that some common carrier mobile services could be reclassified
as private mobile services. We DOte that Conpas did not enact any statutoI)' provisions
specifically addressing the reclassification of exiating common carriers as pnvate mobile
services, in contrast to its detailed attention to the issue of private services bemg reclassified
as commereial mobile services. Nonetheless, the statute~ to leave this possibility open
if we conclude that an existing common carrier mobile semce does not meet the definition of
a COlDlllel'Cial mobile 5e!'Vice. For example, if we conclude that store-and-forward pacing does
not constitute interconnected service, II discussed above, common carrier piling systems that
use store-and-forwaro could be subject to reclassification. We request comment on this
alternative. In addition, we request comment on wbetber some of the smaller common carrier
systems in the Public Mobile Services could be reclassified as private if we conclude"that low-

. ~ In this context, it~ that Congresscon~ that some private paJiDI services
would become commereial mobile services. Section 6002(c)(2)(B) of the Budaet Act
specifically grandfathers existing private paging services as private mobile services for three
years after enactment.

ss For example, our General Category channels in the 800 MHz band are available for
use by multiple categories of private land mobile liccnIees, including private, DOn-commereial
systems as well as SMRs and other private carriers. Thus, reclassification could cause some
services offered OD General Category channels to become commereial mobile services while
other services on the same frequencies would remain private.

56 This would not apply to licensees on bands set aside for exclusive non-commereial use
~, public safety channels).
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capacity systems do' not serve the public or a S\Jbstantial portion of the public.S7

42. We also request comment on whether we should amend our rules to allow existing
~ carriers who are classified as. commercial mobile services to provide dispatch service
in tile future. Wbile dispatch has btJeD predominantly a private land mobile service over the
put decade, .CODpess bas iven the Cornndssion discretion to terminate the dispatch
prohibidoll in whole or in part. We seek comment on whether such an action would serve the
public mteJeSt. First, is q.ere any technical justification for continuing the prohibition on
c6spatch? Second, would eliminating the dispatch prohibition provide common carriers with
great« flexibility to meet their customers' needs? Third, would eliminating the prohibition
promote increased competition in the dispatch service marketplace and lower costs to
subscribers?

b. Satellite services

43. Mobile services using the system capacity of a satellite licensee fall within Section
3(n) of the Communications Act. Under existing policy, the Commission may authorize a
domestic satellite licensee to offer system capacity for the provision of mobile service on a non­
common carriage basis. However, the Commission will refuse to allow a satellite licensee to
offer system capacity on a private carriage basis if there is a showing that such regulatory
treatment will run counter to the public interest.S9 Under section 332(c)(5), Congress did not
prohibit the Commission from continuing to determine whether the provision of space segment
capacity by satellite systems to providers of conunercial mobile services shall be treated as
common carriage.lID We tentatively conclude that we should continue our existing procedures
for· making this determination.61 If the satellite system licensee opts to provide commercial

57 ~ discussion at para. 26 above.

$I ~ 47 U.S.C. § 332(c)(2). Our rules define dispatch communication as "[t]wo-way
voice. COIIlDlunication, nonnally of not more than one minute's duration, that is transmitted
between a dispatcher and one or more land mobile statiODS, directly through a base station,
without passing through the mobile telephone switching facilities. II 47 CPR § 22.2.

S9 ~ Martin Marietta Communications Systems. Inc., 60 RR 2d 779 (1986) (domestic
satellite licensees may be authorized to offer transponders on a non-common carriage basis
absent a showing that it would not be in the public interest).

lID ~ 47 U.S.C. § 332(c)(5). In addition, Section 332(c) does not alter or affect the
regulatory treatment of Comsat required by title IV of the Communications Satellite Act of
1962. 47 U.S.C. § 332(c)(4).

61 In making this determination, the Commission looks to an array of public interest
considerations. ~,~, Second Report and Order, Gen. Docket No. 84-1234,,2 FCC Red
485,490 (1987) (because only a single mobile satellite service license would be granted, space
segment operator was placed under an obligation to provide service on a non-discriminatory,.
common carriage basis). See also Second Report and Order, Gen. Docket No. 84-689, 104
FCC 2d 6650, 665-666 (1986) (radio1ocation is not inherently common carrier, in nature under
the NARUC I test [National Association of Replatmy Commissioners v. FCC, 525 F.2d 830
(D.C. Cir.), cent denied, 425 U.S, 999 (1976)]; common carrier obligations would impede the
ability of mobile satellite service operators to tailor services to meet their customers' needs).
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mobile serviceclil-=tlY 10 ......., bowever, it sbIIl be treated as a common carrier.G

Similarly, proviIiaa fA. aJ ,.,''' ·1BObiIe.service to end users by earth station licensees or
providel1 who JeIIII ...18'_capecity would be treated as common carrier service. We
seek com.meat 011" 11''''.

c ., OId I•• fJl PerIoDaI Communications Services

44. :m Older to beP Iicen• .,of personal communications services within the statutory
deadline of 270 da~~ tile BudIet Act Jequires us to resolve all issues relating to the regulatory
status of PeS wi •. 180 day. of enactment (i&.., by February 6, 1994).63 Although we
originally sought COIIIIII_ 011. theIe issues in GBN Docket 90-314 prior to enactment of the
Budvt Act," we believe addidoIIal comment is called for in light of the revisions to Section
332. We therefore aeek~ on how the new regulatory framework under Section 332
should affect the regulatory cJassifieation of PeS. Specifically, we· request comment on
whether PeS should be uniformly treated as a commercial mobile service, as deflDed by
Section 332, or whetbel' there are alao potential applications of PCS that would constitute
private mobile service under the statut.ory- definition. We urge commenters to address these
ISSUes with specific reference to both narrowband and broadband PeS.

45. We tentatively conclude that no single regulatory classification should be applied
to all PeS services. As a practical matter, we expect that most broadband and many
narrowband PeS services will involve interconnected service to the public or large segments
of the public. We ~tbat a primary objective of Con~ss in .revisin, Section 332 was
to ensure that such servteeS would be regulated as commercial mobile services. At the same
time, we do not believe Section 332 requires the Commission to limil PeS to commercial
mobile service applications. We have envisioned PeS as potentially providing a diverse array
of mobile services, which could include applications that are not interconnected to the public
switched network or are not offered to a substantial portion of the public.66 If PeS were
defmed exclusively as a commercial mobile service, we are concerned that this potential
diversity of applications would be unnecessarily restricted. We request comment on this view.

G Conference Report at 494. Similarly, the Commission will not exempt reseUers of
mobile-satellite service space segment capacity from the Act's common carriage requirement.

63 47 U.S.C. § 332(c)(l)(D).

64 ~ Notice of Prqvose4 Rule Makiu, GBN Docket 90-314, 7 FCC Red 5676, 5712­
14 (1992) ("PCS Notice").

65 In our First Rcpnt ana Order addressing the narrowband PeS allocation, we deferred
resolution of all issues related to regulatory status pending fmal disposition of the Budget Act
by Congress. First B&1Jort and Order, GBN Docket No. 90-314, 58 Fed. Reg. 42681 (August
11, 1993). We are similarly deferrinJ such matters in our Second Rprt and Order on the 2
GHz PeS allocation, adopted contemporaneously with this Notice. Second Report and Order,
GBN Docket No. 90-314, FCC 93-451 (adopted September 23, 1993).

66 At the samC' time, we have adopted basic coverap requirements for both narro~band
and broadband PeS that will require licensees to provide some fonn of broadly available
service in their license areas. We seek comment on the effect of such requirements on the
regulatory classification of PeS.
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46. If we determine that PeS should be defmed to include both commercial mobile
aud ~vate mobile applications, we propose to allow all PeS licensees to choose whether to=commercial mobile or private mobile service, as defmed in Section 332, regardless of

y assignment. 'Ibis would allow licensees to choose the type of services they will
provide based on market demand rather thaD based on regulatory preconditions.67 We also note
that the concept of licensee choice was supported by many commenters in Docket 90-314 prior
to passage of the Budget Act. Although the statutory test on which a PeS licensee's choice
would be based is now different, we believe choice remains a valid alternative under the new
law."

47. We request specific comment on how the self-designation options of PeS licensees
should be structured. One alternative is for PeS licensees to provide one category of service
or the other on a primary basis. Thus, each licensee would choose whether to be primarily a
commercial mobile service provider or a private mobile service provider, and would be allowed
to provide the other type of service only on a secondary basis, if at all. A more flexible
alternative would be to allow PeS licensees to provide both commercial and private mobile
services on a co-primary basis under a single license. For example, a licensee with a 20 MHz
channel block could choose to devote 15 MHz to a wide-area interconnected service and 5 MHz
toa hi&h-speed data service for specialiuxt customers, each of which would be classified
~y. We request comment on whether these alternatives are sufficient to ensure that PeS
serv:icea will be broadly available to the public, or whether additional conditions should be
plaCe4 on licensee choice to prevent ineffiCient spectrom use. For example, should we mandate
a "threshold" level of commercial mobile service to be provided by broadband and/or
narrowband PeS licensees, but otherwise allow licensees to choose the type of service they will
provide?

, .,48. We believe the statute affords us the discretion to adopt the more flexible approach
~~ above. Nevertheless, such an approach raises a variety of practical issues. How
shoUld we process applications by prospective licensees who propose to provide both
commercial mobile and private mobile service, particularly in light of the different filing

67 We have allowed licensees to select their regulatory status in other services. Re.port
and Order, Multipoint Distribution Service, CC Docket No. 86-179, 2 FCC Red 4251 (1987)
at paras. 7-16 (MDS licensees may elect common carrier or non-common carrier status for each
channel); MemolJDdum Qpinjm. Order and Authorization, Domestic Satellite Transponder
Sales, CC Docket No. 82-45, 90 FCC 2d 1238 (1982) at paras. 41, 45 (domestic satellite
licensees may offer common carrier service or sell transponders on non-common carrier basis),
Bff:d, Wold Communications y. FCC, 735 F.2d 1465 (D.C. Cir. 1985). Self-selection by PCS
licensees would·differ from self-selection in the MDS and satellite transponder contexts,
however, in that the determination of regulatory status would be governed by Section 332 rather
thaD the traditional common law test of common vs. private carriage enunciated in National
Asspeiatjon of MtQIY Commissioners v. FCC, 525 F.2d 630 (D.C. Cir. 1976),~
denied, 425 U.S. (1976). . .

" Moreover, some of the arguments against choice made in that proceeding may carry
less weight in light of the new statutory test of regulatory status. Under the previous version
of Section 332, some commenters were concerned that PCS licensees could "choose" to be
private carriers while essentially, providing cellular-type service. The new statute makes clear
that such services will be classified as commercial mobile services.
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..........._tor co pd... carrier ervices?· Should we allow licensees to

cb II "'._..01" ~.~... ., and. there.fore.tbeir .feIU.Iatot'y status, during the.... If..*._, 1IDw... ..·thM Iicea.. am complying with the requirements of
SIcIiIa 3321" We NqU.,.. CU II n• on tbeIe issues, and particularly on the practical
i.........~ ....... a ftedIe ftlIUJatory framework for Pes licensees.

D. AS &1,•••• of TItle • to CommerdaI Mobile Services

1. St'nltnJy PJmdIigns

49. section 332(c)(1)(A)~ that any. penon. providing commercial mobile service
be treated as a commOD carrier subject to the requirements of TItle n of the Communications
Act. Sections 332(c)(I)(A) aDd 332(c)(1)(C) authorize the Commission to promulgate
regulations exempting some or all commereial mobile services from regulation under any
provision of Title n other than Sections 201, 202, and 208.

50. 1be Communications Act, as it was adopted in 1934, applied traditional American
public utility regulation to communications common carriers. Under Title U, these carriers must
offer service generally and upon reasonable request (Section 201(a», apply only reasonable
rates and charges (Section 201(b»,and make no unreuooable discrimination mservice (Section
202). Carrien are required to tile tariffs listina their rates and regulations (Section 203) and
may be subject to .requirements that they obtain authorization for extensions of lines or
tennination of service (Section 214), rtle annual reports (Section 219), and conform to
Commission prescribed accounting and depreciation Jequirements (Section 220).

51. When these obligations were tint imposed there were only monopoly providen of
domestic telecommunications service. Within the last few decades, however, the
telecommunications industry bas experienced radical changes in the technology used, the
services available, and the m~1ace for these services. Responding to these changes, the
FCC has increasingly adopted policies reflecting a view that open entry and competition often
bring greater benefits to customen and society than traditional regulation of a matket limited
to one or few carriers. 'Ibis has proven particularly tnae in the case of interexcbange services.
In its Competitive Carrier docket, the Commission classified the traditional carrien, such as the
local exchange carriers and AT&T, as dominant carriers subject to full Title n regulation; new
entrants were classified as nondominant. Because these emerging carriers lacked market power
to control prices or to discriminate unreasonably, the Commission adopted for them a policy

69 In our companion role making initiated today on competitive bidding procedures, we
have proposed that PCS applicants seeking to provide commereial mobile service would file
an FCC Form 401, applicants seeking to provide private mobile service would file Form 574,
and applicants seeking to provide both types of service would rtle both forms. ~ Notice of
Pro,pose4 Rule Maldnl, Implementation of Section 3090) of the Communications Act -­
Competitive Bidding, PP Docket No. 93-253, FCC 93-455 (adopted September 23, 1993).

'lO In general,. we anticipate that licensees who provide private mobile service would be
required to demonstrate at the licensing stage that their service complies with the statutory
dermition. In all cases, the Commission would retain authority to review and make the ultimate
determination as to the licensee's regulatory status.
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()f~forbearance.71 Tbeae carriers were not required to file tariffs under Section 203
of thO .~ and ",ere not subject to certain Commjssion reJUlations adopted pursuant to the
lII&Iaorky of otber Titlo n proviaiooa. Nondominant carriers did, however, remaiIl subject to
die ... common carrier obliptions of Sectiolls 201 and 202 of the Act, and to the
eafoiament of these obliptions by complaint under Section 208.

52.~however, the U.S. Court of Appeals for the D.C. Circuit found the
Commiuion's ~ ce policy of permissive detariffiDg to be inconsistent with Section 203
of. the Act.'n Congress su&sequently revised Section 332 of the Act both to require that all
providers. of commercial mobile services be treated as common carriers and to give the
CommiMion specific authority.• to forbear fro.m applying the provisions of Title IT to such
carden. except for Sections 201 , 202, and 208. Revised Section 332 sets out three specific
~ the CoJnmission must meet in order to forbear from applying Title IT to commercial
lDQbDe.eervices or providers. In this Notice,. we state our views and tentative conclusions on
11tI6 D forbea.rance for these carriers and request comment on these conclusions.

1 ~ .• ~SSlQJl

a. Diprate trcItment of commercial mobile services and providers

53. Section 332(c)(I)(A) states that a commercial mobile service provider shall "be
~u a common carrier for purposes of this Act, except for such provIsions of title IT as
tboC<wmiuiou may specify by :replation as inapplicable to that service or Wrson.".r......... added]. According to the Conference Report, "[d]ifferential regulation of providers
of QOIDIMI'Cial mobile services is ponnissible but is not required in order to fulfill the intent of
tIdI eecdon."" Additiooally,~ ConfereDce Report explains that "the purpose of this provision

. is to recognize tbat market conditions may justify diffemnces in the regulatory treatment of
IOJDeproviclersof commercial mobile services. While this provision does not alter the
tIeIIPIG of all commercial mobile services as common carriers, this provision permits the
CoRtmjuion some degre'e of flexibility to determine which specific regulations should be

71 Hgdce of 'DCIVkY and PqloSed RuJppakjPI, Policy and Rules Concerning Rates for
CoIIJDedtive Common Cmier·Services and Facilities Authorizations Therefor, CC Docket No.
19..2S2,TlFCC 2d308 (1979) (Competitive Carrier Notice>; First Report and Order, 85 FCC
2d 1 (1980) (first BoI»rt); fm1bcr Notice of PrQ,posed Rulemakine, 84 FCC 2d 445 (1981);
SfInM' fm1bcr Notice QfPrgooMi l"lemmpl, FCC No. 82-187,47 Fed Reg. 17,308 (1982);
SiMi~~0nJer,9IFCC 2d 59 (1982) ($ecood Report), rmm., 93 FCC 2d 54
(1983); 'fiiiij(further Notice of ProPosed Ru1emakioe, 48 Fed Reg. 28,292 (1983); Ibim
"'aadOIder, 48 Fed. Reg. 46,791 (1983); Fourth ReJx>rt and <>rd¥r, 95 FCC 2d 554
(1983), ;;tiIi;j;A]'&T y. FCC, 978 F.2d 727 (D.C. Cir. 1992), rehearinl en banc denied,
J 21, 1993; Fourth Furtber Notice of Proposed Rulemakinl, 96 FCC 2d 922 (1984);
~H~~~e~!-, 98 FCC 2d 1191 (1984), ~., 59 Rad. Reg. 2d (P&F) 543 (1985);

~~~~, 99 FCC 2d 1020 (1985), tmCd, MCI Telecommunications Com. v.
P.2d 1186 (D.C. Cir. 1985).

'nAI&Iy. FCC, 978 F.2d 7272 (D.C. Cir. 1992), rebearip, en banc denied, January
21,1993, cert. dmmd S. Ct. Docket # 92-1684, 1993 Lexis 4392, _ U.S. _, 61 U.S.L.W.
3853 (June 21, 1993).

" Conference Report at 491.
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applied to each carrier•.,-

54. We. lnlm.., er filii IICIioe authorizes us to establish classes or
categories of corDIDOt'CiaI .., pmmalpe~ that vary among such
classes. In additioa, we t I • If'...,~. thltthis section authorizes us to establish
regulatory requiremelltl tIaat..... til' iBdivicIaa1l1el'Vice providers within a class. We invite
comment on these teotIdve coaclB nt...

55. We ibo .. COM••"" service eateaories or classif'lCations, if any, that we
should establish for ))UIpOIeI of ...... our diICIetion under this section. We recopize
that, in order to eateJOrize com_rclal mobile services by type of service, the Commission
must first resolve tile issues .dilcuued in an earlier section of this Notice regarding the
definition of commereial· mobDe IeI'Vices and the services encompassed by the definition.
Moreover, any final cJusitiadion of·.commercial mobile. services for purposes of exercising
our authority under SectioIl. 332(c)(l)(A) wiD also be influenced bl' our conclusions relating
to Sections 332(c)(1)(A)(i) ·tImJuP· fJii), and section 332(c)(1)(C). At this stage of our
nalemaking, however, wollOVel'thelela'CIIl tentatively COIlClude that the services that ultimately
may be found to be commercial mobile services fall into three basic categories: certain
common carrier mobileservicel; eenain PeS services; and certain private mobile services. We
invite comment on these cateaorieI and whether our regulation of the services in each should
vary by category or within each cateaory.

b. Cmmjgim forbearance authoriU' and the public interest test

(i) 'rOIi'letjm

56. Under Section 332(C=the. Commission may determine that the provisions of
Title n of the Act need not .be . to some or aU commercial mobile services providers
except that the CommissioDmay DOt forbear from applying Sections 201,202, and 208. These
latter sections require carriers to provide service upon JaSODIble request and upon reasonable
terms (Section 201), fOibid uqjuat or UDIeUODIble discrimination (Section 202), and ftlQuire the
carrier to interconnect with other carriers upon order of the Commission (Section 201(a».
These obligations may be enfotced by fotfeitUIes (Sections 202(c) and S03(b» or complaint
(Section 208).

57. Section 332(c)(1)(A) permits the Commission to forbear from imposing a section
of Title n upon some or all commercial mobile service providers only if the following
determinations are made:

(i) enforcement of such provision is not necessary in order to ensure that the charges,
practices, classifications, or regulations for or in connection with that service are just
and reasonable and are not unjustly or unreasonably discriminatory;

(li) enforcement of such provision is not necessary for the protection of consumers;
and .

(iii) specifying such provision is consistent with the public interest.

As part of eval~g the "public interest" described in Section 332(c)(1)(A)(iii), Section
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332(c)(1)(C) mandates that the Commission consider "whether the proposed regulation will
promote competitive market conditions, including the extent to which such regulation will
enhance competition among providers of commercial mobile selVices. . . ."

58. In the following paragraphs, we invite comment on several issues relevant to our
decision to exercise the forbearance flexibility granted by Congress. For each Title IT
provision, the Commission must make the three-pronged detennination ~uired by Section
332(c)(1)(A). Therefore, the discussion reviews briefly the provisions of TItle IT and invites
comment on the issues raised in making the Section 332(c)(1)(A) determination for particular
statutory provisions.75

59. Pursuant to Section 332(c)(1)(C), the third prong of the statutory determination
described by Section 332(c)(1)(A) must include consideration of whether forbearance would
promote competitive market conditions, including competition among commercial mobile
service providen. Commercial mobile selVice providers may provide three different kinds
of telecommunications selVice for which they face competitors other than each other. Like
local excban~ carriers, mobile service providers may provide selVice that originates and
terminates within a telephone exchange selVice area, as that term is used in Section 3(r) of the
Cdjununications Act. Our consideration of this prong thus may require an analysis of the
impact of forbearance on competition in several areas. First, commercial mobile selVice
providers may compete for end users with landline local exchange carriers. Second, such
mobile selVice providers may also compete with landline local exchange carriers in the
provision of access service to interexchange carriers.76 Finally, commercial mobile selVice
providers may provide interexchange selVice directly to end users in competition with
traditional interexchange carriers like AT&T, MCI or Sprint. Therefore, commenters
responding to the discussion of individual statutory provisions in the following paragraphs
should address the impact of forbearance on the competitive conditions for each of these
services.

(il) forbearance from replation

60. The first two prongs of the test in Section 332(c)(I)(A) require the Commission,
before it forbears, to determine that enforcement of the forborne section: (1) is not necessary
in order to ensure that the charges, practices, classifications, or regulations for or in connection
with that service are just and reasonable and are not unjustly or unreasonably discriminatory;
and (2) is not necessary for the protection of consumers. We request comment on the
definition of "consumer." We also invite comment on what information the Commission should
consider when performing these evaluations. We ask commenters to apply this test when
evaluating whether forbearance is appropriate for any provision of Title IT.

61. The third prong of the test in the lepslation, reflecting the importance of market
conditions in evaluating the public interest, is similar to the evaluation that the Commission
has applied in the past where makin; a determination as to whether forbearance from tariff
regulation is appropriate. In CompetitIve Carrier, the Commission found that market conditions

75 The Conference Report also indicates that once the Commission has determined whether
a role should apply, it may revisit that determination if "after analyzing the market conditions
for commercial mobile services, ... application of such provision would promote competition
and protect consumers." Conference Report at 491.

76 ~ 47 C.F.R. Part 69.
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were If.alIy IItft'icieet •••E fI ............ of ,. levels aDd rate stnaetures of carriers

=..~.:~..::~:.~ ::=S:ifv::,..,,-::
~.~ to .. __nu..' ...., in vioII1ion of Section 201(b) of the Act, or
to diacrwnlU· .. ...lal('lof 5ecdoa. 202(1) of the Act, customers would simply
move to ot1ler carriers.11 Co F• '111011 concluded that marketplace forces could and would
generally prevellt unlawful b....... and, tbent"ore, fOJbearance from mandatory tariff
regulation for these noRdominant carriers would not ba.rm consumers and would otherwise serve
the public interest.71

62. Our tentative view is that the. level of competition in the commercial mobile
services marketplace is sufficient to permit us to forbear from tariff regulation of the rates for
commercial mobile services provided to end users." In the PCS Nodce,the Commission made
some observations as to the types of services with which PeS will compete. The Commission
commented that PCS providers "will be subject to substantial competition, both from other PeS
services....and from the wide range of radio-basedservices currently offered: cellular services,
specialiml mobile radio services, paging services, wireless in-= services, cordless
phones, and others."10 The Commission tentatively concluded that ess of whether PeS
is detennined to be a private or common carrier service, there will be no monopoly service
provider, therefore reducing the need for government to protect customers from abuses
stemming from market power. It As a result, the Commission tentatively concluded that PeS
should be subject to minimal regulation.12 As PeS will be in competition with the services
identified above, we seek comment on whether the public interest, as identified above, will be
served by forbearance from Sections 203, 204, 205, 211 (Filing of Contracts) and· 214 of Title
n for those PeS services that are ultimately deemed to be commercial mobile services. Of
course, even with forbearance, complaints could be filed under Section 208.

63. In reviewing the status of competition in the cellular market, we look to comments
that we have received in response to a petition for ro1emaking filed by rnA. In that petition,
CTIA requested that the Commission identify its policy on the federal tariff obligations of
cellular carriers.U We hereby incorporate by reference the comments filed in that proceeding.
The record filed in response to the rnA petition su~rts our tentative conclusion that
commercial mobile services may be sufficiently competitive to ~nnit us to forbear from
regulating the rates for these services. This tentative conclusion IS buttressed by the coming

77 ~ Competitive Carrier Notice, 77 FCC 2d at 334-38; First RePort, 85 FCC 2d at 31.

78 Competitive Carrier Notice. 77 FCC 2d at 313-14, 358-59; First Rewrt, 85 FCC 2d
at 1-12; Second Report, 91 FCC 2d at 59-73.

79 We do not, however, propose in this Notice to modify regulation of United States
international services under Title n.

. 80 PCS Notice, 7 FCC Red at 5712.

81 M..

821dt.

U ~ Cellular Telecommunications Industry Association (CTIA), Petition for Rulemaking,
RM No. 8179, flIed January 29, 1993.
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